Issue

The  issue  focuses  on the  applicability  of  the regulation
to blade  switches  on  trolley wires.

Summary of   the  Evidence
The evidence   is  essentially  uncontroverted.

William Ponceroff,   a  person  experienced  in  mining,   has
been  the  supervisor  of   the  MSHA  Orangeville,   Utah  office   since
January 1986   (Tr.   12-15).     His  experience  has  included  six
months1  dealing with  trolley haulages   (Tr.   15).

In February   1986   he accompanied  MSHA   Inspector  Jones   to
Emery's Deer Creek Mine.     While   inspecting with  Jones   and  Gary
Christensen,   the  company representative,   he  observed a  line
switch that had been  thrown  but wasn't  guarded.     The  inspector
indicated they  are regularly used because  the rock dust car moves
in and out of  this  area   {Tr.   15,   16).     A miner's  hand  is  close  to
the wire when he  reaches up  to pull  the  switch.     Christensen
felt the  switch  didn't have   to be guarded   (Tr,   17).     On  leaving
the mine into Main West,   Ponceroff  observed  two   switches.     One
was guarded and one was  not   (Tr.   17).     Track problems   included
missing and loose  bolts  as well  as  gaps  in  the  track   (Tr.   18) .

On February  27  Ponceroff discussed  the blade  switch guarding
with Dixon Peacock,   the  company's  Deer Creek representative.
Ponceroff indicated  that belt shovelers  and  supply people were
operating along  the  track without a  temporary guard   (Tr.   19).     At
any time  their vehicle could get  off  the  track.      If   this  occurred
miners could only deenergize  the   trolley wire by  throwing  the
blade  switches.     The miners   could also  contact  the wire with a
shovel handle or  a  scale bar.     In some  places portions  of  a miner's
body could come   in contact with  the wire   (Tr.   20) .     Since  they
didn't provide  a  temporary guard,   the  switches  would be  regularly
used because miners  could only perform  their duties  by  pulling a
line switch   (Tr.   20).     Ponceroff  also  observed miners  unloading
timbers under a  trolley wire without deenergizing  the wire   (Tr.
21),

Dixon  Peacock  indicated he  didn't know anything  about  using   -
an MSHA approved  temporary guard   (Tr.   21) .     Emery was   not cited
when this condition was  first observed  in  order   to  give  the  company
time to  install  guards.     Ponceroff made  it  clear  that MSHA would
enforce the  regulation   (Tr.   22) .

To  some extent Ponceroff s   interpretation of   the  regulations
is stricter  than that' of his predecessor.     The  company  has  cooperated
with MSHA at  the Wilberg and Cottonwood mines   (Tr.   23   -   25) .

597 decision to
